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1 . Introduction
Since the advent of powered flight at the dawn of the twentieth century, the question of
whether or not airspace should be subject to property rights has puzzled many aviation law
scholars.1 There has been much discussion about the legality of ownership in the sky2 and our
ability to exploit this intangible “resource.”3 Early attempts were made in the Roman Empire to
define airspace as either a public or private property right.4 At the time, Roman law firmly
“recognized, regulated and protected rights in space held by the owner or occupant of lands on
the surface below.”5 The ancient Latin maxim cujus est solum, ejus est usque ad coelum et ad
inferos established that “[w]hoever owns the soil, it is theirs all the way up to heaven and down
to hell.”6 This now archaic legal concept, which was firmly rejected by the Supreme Court of
the United States,7 once inferred that the owner of land had unencumbered rights over the
airspace above it, equivalent to full ownership and control of the airspace itself.8 Modern case
law and legal scholars now firmly recognize airspace as falling under the category of res omnium
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communis,9 meaning that airspace cannot be acquired by title as a property right either by a State
or an individual.10
Hugo Grotius once “forwarded the proposition that the air could not be reduced to private
property and thus, was common property.”11 Since it mainly serves as an international highway
for air transportation,12 the categorization of airspace as common property can be justified by an
important sociological and public policy13 necessary to “balance the rights of an owner to enjoy
the use of his land against the rights of the general public to take advantage of all that science
now offers in the use of air space,”14 including air transportation as a public utility.15 Because an
individual lacks the right to exclude others from its use – a fundamental characteristic of
property,16 airspace itself cannot be acquired or defined as a property right.17 Of course, a
property owner has certain rights over the immediate reaches above his or her land,18 including
airspace areas, which the landowner could “occupy or use in connection with the land.”19 While
exclusive rights to the enjoyment of the superjacent space do exist for the surface-owner,20 these
rights do not extend to any ownership in the airspace above the land itself.21
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Although the owner of land has rights over a limited portion of the airspace above his or
her property,22 it can be argued that such parcels of airspace have no monetary value per se. The
“air” above land, a common prerequisite for human beings to sustain life,23 is considered to be
res extra commercium, meaning that it shall not be subject to monetary or commercial
acquisition.24 As Ruwantissa Abeyratne concludes, “by the end of [World War II], air law was
regarded as a discipline that accepted air to be a free commodity except when it was connected to
owned property.”25 “Air” as a gaseous substance is res extra commercium and has since been
acknowledged by most modern legal systems as non-tradeable against monetary compensation.26
Nonetheless, the evolution of airline industry practices in the last century has partly
pushed aside these theoretical prohibitions. For example, airlines have paid overflight royalties
to the Russian Federation27 since 1970 for transit flights over Siberia,28 forcing European airlines
to pay over €400 million a year for shorter flight routes between Western Europe and the Far
East.29 The international community has therefore tolerated, to a certain extent, the commercial
appropriation and monetary exchange of airspace privileges resembling property rights.30 The
22
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sale of landing slots, on the other hand, is a common industry practice that is accepted and even
encouraged by the international community, even though it has commercialized the airspace at
several airports. There are currently 159 slot-constrained airports around the world,31 with
potentially another 121 airports expected to be designated as slot-constrained airports in the next
decade.32 While the categorization of landing slots as a property right has become a contentious
issue among air law scholars,33 the increasing number of slot-restricted airports is a clear
indicator that a distinct property right linked to the utilization of an airport’s runway facilities
and airspace has emerged over time.
The purpose of this article is to demonstrate the emerging property rights associated with
the sale and exchange of landing slots at airports. While this industry phenomenon has been in
place for several decades, the proprietary elements of landing slots have yet to be formally
defined as property rights by either the regulator or case law. With the growing financial
importance of this market practice in international air transportation, there is a compelling need
to establish legal boundaries for the acquisition and sale of this emerging property right. With a
common law perspective drawing on case law from the United States, Canada, and the European
Union, this article will offer a theoretical overview for this emerging property right and argue
why landing slots should be legally recognized as a property right. To define the proprietary
nature of landing slots, it is necessary to backtrack into time to see how landing slots were
created, analyze their proprietary characteristics, and extend a legal definition attesting their
existence as a formal property right.
2. The Emergence of Landing Slots as Property Rights: A Historical and Legal Overview
2.1 Scarcity and the Creation of Property Rights
A) Operational Capacity
For the purpose of this article, airspace must not be defined by the size of the Earth’s
atmosphere, but rather by its operational and market capacity – the latter of which shall be
discussed infra. The operational capacity refers to the number of aircraft a specific airport’s
infrastructure can safely accommodate at any given time,34 including the capacity of its air
traffic, runway, and terminal services.35 Hence, there is a manifest correlation between airspace
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capacity and the availability of landing slots. When air traffic significantly increased due to
globalization of the world economy after the Second World War,36 several major airports around
the world struggled to cope with the increasing number of scheduled flights landing and taking
off on a daily basis, as the demand for landing and takeoff privileges exceeded the available
capacity at congested airports.37 To avoid noise and airport delays, which were impeding on the
efficient development of international air transport by causing financial losses,38 it was necessary
for busy airports around the world to ration this scarce “resource”39 by scheduling the departure
and arrival of commercial aircraft into specific time slots.40
As Paul S. Dempsey asserts, the unconstrained use of a scarce common resource, such as
an airport’s airspace and runways, may result in economic waste,41 including costly flight delays
and cancellations.42 Because aviation is a highly competitive industry where a modest number of
flight cancellations can be financially catastrophic for an airline,43 there was a compelling need
half a century ago to manage landing and takeoff rights more efficiently:
In July of 1968, congestion reached a new peak at several large hub
airports in New York, Washington, D.C., and Chicago. Planes were queued on
the ground or stacked in the skies with waits routinely reaching two hours. These
delays reduced travel safety, imposed huge costs on passengers and airlines in
terms of time wasted, and reduced public confidence in the nation’s air
transportation system.44
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To provide an efficient remedy to this problem, the utilization of takeoff and landing
rights in the airspace at congested airports was divided into time-defined segments known as
“landing slots,”45 a process now referred to by IATA46 as “airport coordination”47 at designated
Level-3 airports.48 In the United States, a different regulation, the High Density Rule,49 governs
slot allocation in a different manner, but aims to meet the same objectives and results set out by
IATA. Dempsey defines landing slots as “the right to take off or land an aircraft at an airport –
in effect a “reservation” for takeoffs and landings.”50 These are also designated in the airline
industry as “slot pairs.”51
While landing slot restrictions were initially imposed to address the scarce operational
capacity at congested airports,52 technological improvements, such as the implementation of
modern Performance Based Navigation (PBN),53 have since allowed airports to closely schedule
45
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commercial aircraft with more precise and efficient flight paths.54 These improvements have
effectively eliminated the initial justification for slot restrictions.55 In 2012 for instance, PBN
technology allowed both Los Angeles International Airport (LAX) and San Francisco
International Airport (SAN) to increase their capacity for commercial aircraft by an additional
1.5 million nautical miles of airspace combined, while Charlotte-Douglas International Airport
(CLT) alone opened an additional 2.5 million nautical miles of airspace.56
In theory, this should have translated into an increased capability to deliver more aircraft
to and from the runways of major airports, since there is a direct correlation between an airport’s
increase in operational capacity and the ability to afford more landing slots. However, this
logical progression never occurred in the case of slots. The historical significance of the
implementation of landing slots, which was supposed to be temporary,57 is that once technology
was able to mitigate airspace congestion, landing slots were quietly maintained, which
“translated into the opportunity to erect entry barriers and monopolize markets.”58 Dempsey
remarks that although “landing slots may well be a regulatory anachronism, they remain
tenaciously embedded in aviation culture.”59 While modern technology has certainly mitigated
airspace traffic issues, it must be noted that airspace congestion remains problematic for many
airports around the world that still rely on slot coordination to manage their airspace. This is
especially true for airports that have yet to implement more advanced air traffic control (ATC)
equipment. Nonetheless, many countries have jumped on the opportunity to utilize the existence
of landing slot regulations as a valuable tool to manage and ration market capacity at congested
airports.60
B) Market Capacity
Unlike operational capacity, which is a public resource administratively rationed by the
State, market capacity follows the impulsive law of supply and demand where resources are
allocated to the highest bidder.61 In aviation, market capacity is defined as “the total available
aircraft seats on given air routes over a given period, usually expressed in terms of available-
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seat/kilometers.”62 Air routes therefore have a significant monetary value for airlines, which has
forged over time the proprietary characteristics for landing slots. With regard to market capacity,
airlines have effectively divided the sky into commercial parcels of property,63 a phenomenon
somewhat analogous to the land enclosures in the early feudal ages of English common law.
These “airborne enclosures” are characterized by their potential profitability64 and their artificial
scarcity in the landing slot market. By imposing economic quotas on the number of flights to
and from any given airport, State regulators around the world have put a financial value on timedefined flight paths in our skies, thus indirectly defying the theoretical monetization restrictions
discussed supra.
Airlines have a strong incentive to acquire as many landing slots as possible at major
airports to control the available market capacity with added flight frequencies and essentially
dominate the airport’s market share.65 This phenomenon is similar to Garrett Hardin’s Tragedy
of the Commons,66 where an airline (by analogy, the herdsman) will tend to maximize its revenue
by flying as many passenger airplanes (the cattle) into major airports (the commons),67 thus
creating a positive financial externality (revenue) for itself. On the other hand, this phenomenon
may prevent competing airlines from exploiting that same frequency, even though they may have
the ability to transport the same number of passengers more efficiently. Over time, this
encourages airlines to overgraze an airport’s market capacity with an “excessive number of
aircraft feasting on a limited number of passengers”68 – the negative externality.69 In effect, the
scarce landing slot system compels each competing airline to increase its slots in a passenger
market that is limited until there are no passengers left for other competitors.70 In sum, we can
conclude that the scarce market capacity was the initial catalyst for the emergence of slots as a
property right.
2.2 Flying Through the Fog of Airspace Scarcity: How Regulation Created Property
Rights
The scarcity of landing slots we observe today does not purely exist because of runway
and airspace congestion, but rather because of the artificial rationing of slots conceived by the
regulator. The scarcity of landing slots is an important characteristic that leads to the creation of
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a recognized and well-defined property right.71 Harold Demsetz concluded that when a
commodity becomes scarce, property rights often appear to “internalize externalities when the
gains of internalization become larger than the cost of internalization.”72 When the content of a
commodity becomes scarce, this will inevitably drive its value above the enforcement costs and
encourage the State to surrender this right to the free market and private ownership for a greater
economic benefit,73 while still maintaining it under its regulatory purview. Landing slots
emerged as property rights when the State relinquished these rights to the market forces, rather
than by strict administrative allocation, in an effort to stimulate the airline industry’s overall
competition and to avoid waste.74 What is unique with landing slots is that while regulation is
usually implemented in reaction to the scarcity of resources,75 the regulation of slots
synthetically created even more shortage in the market itself.76 This regulatory phenomenon is
quite similar to the artificial scarcity of broadcasting rights, for example.77
Nonetheless, a key feature of property rights is that political institutions almost always
“influence the timing of the development of property rights because they affect the costs of
decision-making.”78 Therefore, it is vital to analyze the regulatory evolution of landing slot
regulation to determine their proprietary status.79 Historically, countries around the world
employed various methods to address airspace congestion. For instance, when 30 percent of
scheduled flights became regularly delayed in the U.S.,80 the Federal Aviation Administration
(FAA) promulgated the High Density Rule in 196881 and designated several airports as high
density airports.82 Scheduling committees composed of major airlines were tasked to allocate
slots among different types of operators83 based on their economic authority.84 As such, slots
were awarded at no cost to incumbent airlines based on their serviced schedules at the time.85
71
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This was the first step towards establishing a property right, as airlines were granted enduring
possession for these landing slots, subject to bankruptcy rules and the FAA’s discretionary power
of seizure.86 Canada followed the American example soon after, with the administrative
allocation of landing slots at three major international airports, when competition and airspace
congestion significantly increased,87 while European countries institutionalized slot allocation in
a similar fashion nearly two decades later under EC Regulation 95/93.88 However, landing slots
fell short of a distinguishable private property right at this initial stage in history, as they could
not yet be sold and formally exchanged89 – a necessary prerequisite for establishing the
ownership of any property right. Nonetheless, this stage was vital in the emergence of a property
right, as it appears to be “analogous to the intermediate stage between feudal tenure and land
ownership. Initially, the lord granted fiefs to military subordinates for the period of their service.
Gradually the fiefs became heritable, then alienable, so feudal tenure became ownership.”90
Historically, landing slots also emerged in a rather “feudal” system, where the airlines
(by analogy, the subordinates) were administratively granted airport slots, the “tenure” to
exercise flight frequencies to and from an airport (“the service”), by the State regulator (“the
Lord”), to meet societal needs for efficient global air transportation.91 In this historical logic, it
would be necessary for landing slots to become alienable for them to evolve into freehold
ownership. In light of this, it shall be demonstrated infra that landing slots possess the necessary
characteristics to be exercised as property rights.
3. Flying into Uncharted Territory: Defining the Proprietary Nature of Landing Slots
With a better understanding of the theoretical and historical reasons which have led to the
creation of landing slots as discussed supra, we may now attempt to define the proprietary nature
of landing slots. A recurrent problem when defining landing slots as property rights is that
airlines, the regulator, and airports have each claimed proprietary interests in these slots.92 In
reality, landing slots belong to their effective users, the airlines, which not only possess, but
regularly exercise these rights in an effort to generate revenue and operate a viable business.
Riker & Sened, supra note 73, at 957; DEMPSEY & GESELL, supra note 41, at 402 (“Slots must be used 80% of the
time over a two-month period or they will be considered dormant and withdrawn by the FAA (though special rules
attempt to accommodate bankruptcy).”). See discussion infra.
87
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ad hoc basis when these airports experienced a sudden increase in competition. Landing slots in Canada are
distributed by airport coordinators appointed pursuant to the airport’s constituting legislation, rather than by a
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used in the U.S. See Air Canada v. Toronto Port Auth. & Porter Airlines Inc., 2011 FCA 347.
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Without commercial air carriers operating to and from busy airports, slots simply would not exist
and no proprietary interests associated with these rights would have emerged.
Even though slots were created by the regulator and airport administrators, airlines are
mainly responsible for fostering a competitive slot market propelled by the law of supply and
demand.93 Slots are valued by carriers, rather than by airports or the State, since these
commercial privileges are meant to be acquired and exercised by airlines. On the other hand,
government regulators and airports cannot effectively use these slots, since they are merely
responsible for managing the use and allocation of these rights. Moreover, airlines have a
stronger claim to ownership once airport slots are lawfully granted or exchanged to them under
authoritative domestic and international protocols.
In opposition with this view, Abeyratne has stated that “airlines by no means own any
slots in terms of being able to legally claim slots as a matter of course.”94 Although the law has
not formally recognized such a property right in the airline industry yet, this conclusion ignores
how the current acquisition and exchange of landing slots has effectively created a distinct
common law property right over time. It cannot be denied that landing slots possess several
common attributes with property rights.95 While no airline has ever gone before a court to argue
the proprietary nature of landing slots, it will be argued infra that a landing slot possesses the
necessary characteristics to become a legally recognized property right.
In Canada, the Court of Appeal for Ontario has asserted that “[t]here is no agreed list of
required attributes of ‘property’ at common law.”96 Property is the “most comprehensive of all
the terms which can be used, inasmuch as it is indicative and descriptive of every possible
interest which the party can have.”97 These conclusions admit that there are no strict
requirements to define “property”98 and therefore, the evolution of our society allows us to
somewhat freely introduce new property rights when collective imperatives force either the
legislator or the courts to do so. With the emergence of slots in the airline industry, this
theoretical freedom enables us to explore the characteristics of landing slots and afford a rational
property right definition for slots.
3.1 The Alienability of Slots: A Necessary Prerequisite for the Takeoff of Property
Rights
The proprietary characteristics of landing slots are better understood with an overview of
their regulatory allocation worldwide, in particular by analyzing how these rights are used and
traded regularly by air carriers. Property is a concept which includes “every . . . intangible
93
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benefit [ ] and prerogative susceptible of possession or disposition,”99 two key elements which
shall be further analyzed. As a matter of international policy, IATA has stated that “Slots may
be freely transferred or exchanged between airlines, or used as part of a shared operation, subject
to the provisions of these guidelines and applicable regulations.”100 This policy implies that slots
may be salable and exchangeable, subject to a State’s domestic regulations. As discussed supra,
it is necessary for a commodity to be transferable to recognize a formal property right. This
evolution arrived both in North America and in Europe at various stages.
In most States, including the U.S, Canada, and European Union (EU) countries, slot
allocation is now broadly governed by the principles and recommended practices found in
IATA’s Airport Slots & Worldwide Slot Guidelines (hereinafter WSG).101 When the United
States embarked on the economic deregulation of its airline industry in 1978 under the Airline
Deregulation Act,102 it implemented the “Buy-Sell Slot Rule”103 in 1986, which institutionalized
the purchase, lease, and sale of landing slots.104 This rule effectively enshrined the salability of
slots among industry participants. This was yet another indication that landing slots were
developing into property rights. Landing slots were now openly exchanged against monetary
compensation105 for the net profit stream (or economic value) that could be generated from such
flights.106 When the rule was enacted, dormant slots were recaptured by the FAA and awarded in
lotteries,107 along with newly created landing slots,108 in an overall effort to maximize airspace
utilization in a new era of economic deregulation.109 An innovative feature of this new
legislation was that non-carriers were also allowed to acquire and hold landing slots.110 Based on
the concept of historical precedence,111 carriers were allowed to keep their current slot privileges
if they held such rights on December 16, 1985,112 also known as “grandfather rights.”113
A similar regime was first implemented in Europe in 1993 under the European Union’s
Council Regulation No. 95/93,114 where primary slot pairs were allocated at congested airports in
priority based on historic precedence (i.e. grandfather rights),115 “the principle whereby airlines
[were] entitled to a series of slots that were operated at least 80 percent of the time during the
99
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period allocated in the previous equivalent season,”116 hereinafter referred to as the “80%
Rule.”117 The remaining available slots were put into a slot pool managed by a slot coordinator
who allocates slots on a bi-yearly basis upon other carriers’ requests to receive slots.118
While the United States authorized the exchange and sale of landing slots against
monetary compensation in the early stages of airline deregulation, this practice was not initially
authorized under Regulation 95/93. In the meantime, Canadian airports still rely on an
administrative bidding system. In Europe, only the slot coordinator was allowed to allocate
slots, and slot sales were strictly prohibited. Article 8(4) of Regulation 95/93 provided that a
“slot may be freely exchanged between air carriers or transferred by an air carrier from one
route, or type of service to another, by mutual agreement, or as a result of a total or partial
takeover or unilaterally.”119 Article 8(4) did not, however, specifically mention if such trades
could be completed against monetary compensation120 and this provision was therefore
interpreted as a restriction to trade slots only against another reciprocal slot on a “one-for-one
basis,”121 prohibiting any monetary consideration.122
However, in R v. Airport Coordination Ltd exp States of Guernsey Transport Board (the
“Guernsey Case”),123 the English High Court decided in 1999 that “secondary trading,” the
exchange of runway slots for monetary consideration,124 was not prohibited under the regulation,
as long as it involved a bilateral exchange of slots between carriers.125 In other words, the sale
and exchange of slots for money was permitted. In further reaction to the Guernsey Case, the
EU adopted Regulation 793/2004126 to amend EC Regulation 95/93 and formally authorized
secondary trading, considering landing slots as de facto financial assets for carriers holding
them.127 This assertion is further solidified by the fact that major airlines now include landing
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slots in their financial balance sheets128 and major creditors presently rely on landing slots to
evaluate a carrier’s credit rating.129 Moreover, landing slots have been used by airlines as
collateral to secure their financial obligations.130
The combination of Regulation 793/2004 in the EU, the Buy-Sell Rule in the U.S., and
IATA’s WSG have effectively made landing slots salable, thus completing another requirement
to establish a private ownership right.131 Like other property rights, landing slots are valued,
sold, and bought for millions of dollars on a regular basis.132 For instance, American Airlines
acquired a pair of landing slots at London Heathrow for $31 million USD in 2014 133 and
received on average $3.175 million USD for each landing slot it sold the same year at New
York’s LaGuardia Airport and Washington D.C.’s Reagan Airport, as part of a $380 million
USD deal for 120 landing slots.134 Moreover, the 3,800 slots operated every week by British
Airways at London Heathrow are currently estimated to have a total value of more than 3 billion
euros.135 The increasing economic value of these slots, in addition to the regulator’s open
approval for their secondary trading, is yet another factual element in favor of the recognition of
a property right.136
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3.2 The Possession and Occupancy of Landing Slots: A Clearance for Ownership?
Of course, any property right must be capable of possession to exist, which requires both
control and intent to do so (animus possidendi).137 Grandfather rights and the 80% Rule are key
components enabling the recognition of landing slots as property rights, as they incorporate a
requirement to maintain over time clear and constant possession of the slots if a carrier wishes to
exercise its commercial privileges under law. The notion of grandfather rights is important, as it
meets the principle of first occupancy – a founding prerequisite in property law to establish a
property right.138 Early scholars, such as Grotius and Pufendorf concluded that property rights
are based on a “previous implied assent, or tacit agreement that the first occupant should become
the owner”139 of such rights. On the other hand, Barbeyrac, Titius, Locke, and Blackstone
asserted that property rights are acquired from occupancy alone.140 Notwithstanding the
philosophical differences between these legal theories, we can conclude that possession and
control greatly assist the legal recognition of property.
Similar to the taking of mineral claims during the Gold Rush or the acquisition of Internet
domain names,141 landing slots were initially acquired on a first-come-first-served basis when a
carrier could demonstrate its historical precedence of possession and use of such rights. As
Bruce Ziff concludes, “possession is prima facie evidence of property.”142
A contrario, this rule also implies that the under-utilization of a landing slot may
constitute statutory abandonment of this right. Under IATA’s WSG,143 airlines must
demonstrate a usage of at least 80 percent for each of its slot pairs during each scheduling
period.144 The 80% Rule, otherwise referred to as the “Use It or Lose It Rule,”145 has been
adopted by both the EU and the U.S. under their respective legislation. This rule implies that the
mere allocation of a slot does not necessarily grant permanent possession to an airline. If a
carrier uses a slot pair consistently below the 80 percent benchmark for one season, the landing
slot will be surrendered to its respective landing slot pool and vulnerable to acquisition by
another airline during the next round of slot allocation.146 Most legal scholars agreed in the early
ages of property law that property required occupancy and labor,147 two concepts fully relevant
to landing slots.
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Since possession implies labor under the Lockean Theory, a carrier must demonstrate that
it uses and exploits its slot pair to effectively retain it under law.148 For instance, IATA’s WSG
state that “[a]irlines may only hold slots they intend to operate, transfer, exchange or use in a
shared operation.”149 Such a rule is analogous to John Locke’s Labour Theory of property,150 as
there is the necessity for an airline to demonstrate that it has “harvested” its landing slots in the
course of commercial operations before it can successfully establish possession.151 By analogy,
an airline that “harvests” its landing slots 80 percent of the time must logically “acquire an
interest in them which is important enough, from a moral point of view, to support the principle
that other people, and governments, have a duty not to deprive it from the resources [i.e. landing
slots] without its consent.”152 If an airline consistently uses the slot above the 80 percent
threshold, it could effectively possess it perpetually.153
Accordingly, the acquisition of landing slots is somewhat analogous to the acquisition of
trademark rights in common law, as both of these rights are originally acquired solely by
demonstrating deliberate and continuous use.154 Similar to landing slot rights, trademarks cannot
not be initially acquired without evidence of bona fide use in the ordinary course of business
operations155 with the intention of generating profits,156 otherwise referred to in common law
trademark as “use in commerce.”157 Therefore, the first-to-use aspect of trademarks is a common
basic requirement to obtain landing rights.158 On the other hand, the non-use of a trademark may
also, in similar fashion to the 80% Rule, be attacked on the basis of abandonment,159 leading to
the loss of the mark.160 For both landing slots and trademarks, exclusive use and continued
exercise are fundamental to the maintenance of the right itself.161 This is meant to encourage an
148
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efficient marketplace competition and avoid waste,162 as airlines and trademark registrants are
precluded from squatting unused rights.163 Even if a slot or a trademark is registered, use
remains primary to the maintenance of the right, as the mere registration does not confer any
rights independent to the use.164 Nevertheless, once airline or trademark users register their
respective right, they have exclusive use of the right against any third party infringement.165
Both rights base their acquisition on the productive use of the right,166 a process “based on
ethical principles that promote the values of business integrity and the protection of goodwill
gained through legitimate trading practices.”167
Some scholars have even argued that the acquisition of trademarks – and in this instance,
landing slots – has a startling resemblance to the acquisition of real property through adverse
possession by demonstrating productive use of the property in question.168 If we refer both to the
80% Rule and the necessity for new entrants in the EU to keep a landing slot for two years
before it becomes alienable, we can draw strong similarities with a form of squatters’ rights,
“whereby an airline can claim the same slot in the next equivalent scheduling period, subject to
the general obligation to use it 80 percent of the time,”169 an acquisition process also similar to a
possessory title.170 In both cases, exclusive possession over time establishes a property title.171
Since trademarks are recognized property rights,172 their strong similarities with landing slots
could confer the latter with a comparable legal status as an intangible property right. It is clearer
now that “slot owners have an excludable, alienable, universal property right.”173 The historical
evolution of slots and airline industry practices reveal that carriers effectively own exclusive and
salable rights through their continuous commercial use.
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3.3 Bundle Rights in Property Law
In modern common law, “[t]he legal definition of property most often refers not to a
particular physical object, but rather to the legal bundle of rights recognized in that object. This
bundle of rights generally includes the unrestricted right to possess, use, exclude, consume,
destroy, sell, modify, lease, and give away the object.”174 A landing slot is by nature an
exclusive bundle of sub-rights175 aiming to regulate the number of flights to and from an airport.
In practice, these sub-rights include: 1) the right to enter and exit the airport’s airspace; 2) the
right to utilize a runway at a specific time; and 3) the allocation of non-runway ancillary rights,
such as the commercial privilege of accessing ad hoc terminal services (airport gate access,
ground handling, cargo and passenger processing, de-icing, and refueling, etc.).176 Slot pairs are
a collection of privileges in relation to tangible and intangible property to operate scheduled
airline services from an airport to another within a specific timeframe,177 similar, for example, to
commercial fishing licenses which are often awarded on a seasonal basis.178 It is not the slot pair
itself that confers a property status to landing slots, but rather the bundle of rights attached to the
slot:
Property is sometimes referred to as a bundle of rights. That
characterization means that property is not in fact a thing, but rather a right, or
better, a collection of rights (over things) enforceable against others. Likewise, it
has been said the “the concept of ownership is no more than a convenient global
description of different collections of rights held by persons over physical and
other thing.” Explained another way, the term property signifies a set of
relationships among people that concern claims to tangible and intangible
items.179
In practice, an airline cannot exercise a sub-right without previously or subsequently
exercising another abovementioned sub-right, as these are mutually dependent.180 As a whole,
the value of these sub-rights lies in their indivisibility. If we analyze the overall utilization of an
airport, we realize that landing slots are inextricably linked to the efficient use of the airspace, as
“traffic patterns also influence the availability of take-off and landing slots.”181 Therefore, we
can conclude that the value of landing slots partly relies on airspace capacity, thus granting a
monetary value to “air” as airspace delays can be costly.182
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Second, an aircraft cannot takeoff from a runway if the airspace is saturated and if the
airline has not acquired a scheduled ATC slot for that time slot. Although the fundamental
objective of landing slots is to manage the utilization of a runway, slots greatly depend on the
airspace’s ability to efficiently deliver and exit aircraft into and from an airport. Since ATC’s
inability to circulate aircraft in that airspace may prevent an airline from exercising its other
highly prized sub-rights, the aggregate monetary value of the bundle of rights relies heavily upon
the ability of an aircraft to fly efficiently into or exit a specific airspace.183
Third, an aircraft cannot land at an airport if it has not acquired an authorized slot at a
terminal,184 because it would not be able to either refuel or, more importantly, embark and
disembark its highly prized passengers. In sum, landing slots meet every criterion for the
recognition of bundle rights. These rights are formed by three interdependent sub-rights which,
put together, unlock the highly valued and exclusive commercial privilege of carrying paying
passengers from one airport to another.185
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In Saulnier v. Royal Bank of Canada,186 the Supreme Court of Canada concluded in a
landmark decision that a commercial fishing license was a bundle of rights conferring “to the
holder a right to engage in an exclusive fishery under the conditions imposed by the licence and
a proprietary right in the fish harvested and the earnings from their sale.”187 This is analogous to
a common law “profit of piscary” (being a “profit-à-prendre”), which in the opinion of the
Supreme Court, is a recognizable property right.188 This can be understood by looking at the
definition of “property” under Section 2 of Canada’s Bankruptcy and Insolvency Act,189 which
includes a “profit, present or future, vested or contingent, in, arising out of or incident to
property.”190 In other words, a commercial license enabling a person to generate present and
future profits is considered to be a property right. In Saulnier, the Supreme Court of Canada
further concluded that a fishing license “unlocks the value in the fishers’ other marine assets”191
and is therefore a property right:
[T]he subject matter of the licence (i.e. the right to participate in a fishery
that is exclusive to licence holders) coupled with a proprietary interest in the fish
caught pursuant to its terms, bears a reasonable analogy to rights traditionally
considered at common law to be proprietary in nature. It is thus reasonably
within the contemplation of the definition of “property.”192
A similar conclusion was adopted in Tucows.Com Co. v. Lojas Renner S.A.193 by the
Court of Appeal for Ontario in Canada, where it was decided that an Internet domain name
unlocked several components of a person’s business and revenue-generating activities194 and was
therefore an intangible property right. If we apply these decisions, in particular the Saulnier
case, to slot pairs, we can also view a landing slot as an exclusive “license” to harvest the
passenger market capacity at an airport (by analogy, the fish)195 during a specific period of time
and harvest the present and future revenue from such ticket sales, thus meeting the “profit-à-
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prendre” requirement to establish a property right.196 The Federal Court of Appeal of Canada
briefly addressed this issue in Air Canada v. Toronto Port Authority and Porter Airlines Inc.197
by stating that landing slots were de facto commercial licences over federal real property – the
incident land to the right itself.198 At first glance, the mere allocation of landing or takeoff rights
may appear to be a simple authorization to use a runway, but as discussed supra, the true value
of a slot lies in its ability to unlock the market capacity of a specific airport route. If we apply
the definition of “property” under the Bankruptcy and Insolvency Act,199 landing slots enable
airlines, depending on the industry’s general economic health, to generate present and future
revenue by entering and exiting an airport (“unlocking” a specific passenger market) – the
incident property to the slot right itself. To further support this argument, the Income Tax Act of
Canada200 considers a “timber resource property,” defined as “a right or license to cut or remove
timber from a limit or area in Canada,”201 as a recognized property right.202 Although a logging

ROBERT MEGARRY & H.W.R. WADE, THE LAW OF REAL PROPERTY 779 (4th ed. 1975) (“A licence may be
coupled with some proprietary interest in other property. Thus the right to enter another man’s land to hunt and take
away the deer killed, or to enter and cut down a tree and take it away, involves two things, namely, a licence to enter
the land and the grant of an interest (a profit à prendre) in the deer or tree. . . . A right to ‘hawk, hunt, fish and fowl’
may thus exist as a profit, for this gives the right to take creatures living on the soil which, when killed, are capable
of being owned.”).
197
Air Canada v. Toronto Port Authority and Porter Airlines Inc., 2011 FCA 347.
198
Id. para. 69 (“The granting of takeoff and landing slots, even if they are legally considered to be the granting of
licences over federal real property, is an integral part of the operation of the City Airport.”).
199
See supra note 190 (definition of “Property” under the Bankruptcy and Insolvency Act).
200
Income Tax Act, R.S.C. 1985, c 1 (5th Supp.).
201
Timber Resource Property and Timber Limits, GOVERNMENT OF CANADA, http://www.craarc.gc.ca/E/pub/tp/it481-consolid/it481-consolid-e.html (last visited Jul 1, 2015).
196

A timber resource property is defined as a right or license to cut or remove timber from a limit or
area in Canada (an “original right”) if that original right was acquired by the taxpayer after May 6,
1974 and, at the time of acquisition of the original right, the taxpayer may be reasonably regarded
as having acquired, directly or indirectly, the right to:
(a) extend or renew that original right, or
(b) acquire another such right or license in substitution therefor,
or the taxpayer may reasonably expect, at the time of acquisition of the original right, to be able to
extend or renew that right or to acquire another right or license in substitution therefor in the
normal course of events. Any right or license acquired after May 6, 1974 as an extension, renewal
or substitution, or as one of a series of extensions, renewals or substitutions, for the original right,
is also timber resource property even if the original right or license was acquired before May 7,
1974. . . .
202

Id. ¶ 1.
Income Tax Act, supra note 200, c 1 (5th Supp.), Sec. 248:
“[P]roperty” means property of any kind whatever whether real or personal, immovable or
movable, tangible or intangible, or corporeal or incorporeal and, without restricting the generality
of the foregoing, includes
(a) a right of any kind whatever, a share or a chose in action,
(b) unless a contrary intention is evident, money,
(c) a timber resource property, and

21

company may not own the tangible land (by analogy, the airport in the case of slots), it may
exploit the renewable timber (i.e. the consumable passenger market) and generate revenue (i.e.
ticket sales) on the incident land. We can therefore define a landing slot as a time-specific
license to exploit the passenger market to and from an airport, sharing a common property status
with fishing licenses and timber cutting rights.
If we compare slots with a fishing license once again, both are limited in time subject to
applicable legislation.203 While both fishing licenses and landing slots are commercial privileges
which can be administratively revoked by the regulator at any given time,204 the Supreme Court
of Canada concluded in Saulnier that temporal and ephemeral licenses can still constitute
property rights, since the revocability of such licenses has no bearing on their proprietary
status.205 If an individual purchases, for example, a business with an expiring office lease, it
would not lose its proprietary interest towards that business. The Supreme Court of Canada’s
conclusion is crucial in proving a property status for landing slots, as the mere administrative
allocation of a license to conduct commercial operations (e.g. landing slots) does not prevent the
ownership of an existing property right, even if this right can be revoked by the regulator at any
time.
It is therefore key to remember that a revocation power does not necessarily equate to an
unqualified exclusion of any propriety rights, especially in the United States where 14 C.F.R. §
93.223 seems to vest the ultimate ownership of slots to the FAA based on its absolute power to
withdraw such privileges.206 The author therefore concedes that the foregoing analysis is
somewhat weakened in the U.S. context due to its unique regulatory slot regime. Nonetheless, as
(d) the work in progress of a business that is a profession.
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a matter of policy, there will come a time when courts will be confronted with the duty of
protecting the airlines’ valuable investments and acquired commercial rights under the FAA’s
slot regime. Since a power to revoke cannot prevent the recognition of a property right per se, it
will be difficult for a court to condone a government’s denial of all economically beneficial or
productive use of a landing slot to an airline without any fair compensation. Hence, there is a
legal vacuum in the U.S. slot regime, which will inevitably require judicial intervention in the
future to avoid any prejudice against air carriers. As a possible line of approach, the U.S.
Supreme Court stated in Lucas v. South Carolina Coastal Council that “when the owner of real
property has been called upon to sacrifice all economically beneficial uses in the name of the
common good, that is, to leave his property economically idle, he has suffered a taking.”207
If the FAA were to unilaterally revoke an airline’s landing slot without just
compensation, this would in effect “expropriate” the airline’s right to fly into or from an airport
and constitute de facto a taking.208 As such, if a court of law were to concur with the author’s
opinion and recognize that a landing slot’s fundamental attributes fulfill the necessary criteria to
become a private property right, then one could argue that a slot would unavoidably fall under
the protection of the Fifth Amendment of the U.S. Constitution.209 Even if a literal interpretation
of 14 C.F.R. § 93.223 may reveal that it was the legislator’s intent to exclude landing slots from
the realm of property rights, it is difficult to deny that slots have acquired over time the necessary
attributes to become property rights protected under U.S. law. Hence, 14 C.F.R. § 93.223 in
itself does not necessarily threaten the application of the foregoing analysis to the FAA’s slot
regime.
In Canada, the Court of Appeal for Ontario followed this logic for Internet domains in
Tucows by concluding that, “there is a presumption of compensation for the regulatory taking of
this property,”210 a conclusion which should also be applicable in all common law jurisdictions
in the event where an airline is deprived of its slot. This reaffirms how administrative licenses,
such as slot pairs, can indeed evolve into property rights and be possibly expropriated, like any
other property title, in exchange for reasonable compensation. In this plausible scenario, we can
only assume that an affected airline could commence legal proceedings against the State on the
basis of a regulatory taking.211 With a better understanding of the structure of slot rights, we
may now focus on the characteristics which distinguish this property right from other existing
rights.
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3.4 The Intangible Nature of Landing Slots
The artificial nature of landing slots shares strong similarities with several intangible
property rights already mentioned, such as copyrights and trademarks. Such rights do not
physically exist per se, but represent an intangible personal right exercised as a commercial
privilege and owned by an airline. The Personal Property Security Act (PPSA)212 of the
Province of Ontario in Canada defines intangible property as “all personal property, including
choses in action that is not goods, chattel paper, documents of title, instruments, money or
investment property.”213 In Saulnier, the Supreme Court of Canada concluded:
The definition of “intangible” simply describes something that otherwise
constitutes “personal property” but is not one of the listed types of tangible
personal property. “Intangible” would include an interest created by statute
having the characteristics of a licence coupled with an interest at common law as
in the case of a profit à prendre.214
This broad definition implies that intangible property rights form a “catch-all” category
for a wide range of property rights. The U.S. Court of Appeals for the Ninth Circuit concluded
in Kremen v. Cohen that, for Internet domain names, a property right exists if:
1) The interest can be defined;
2) The interest is capable of exclusive possession or control; and
3) The putative owner has proven a legitimate claim over such exclusive interest.215
The Court of Appeal for Ontario in Tucows.Com Co. v. Lojas Renner216 and the House of
Lords in OBG Ltd. v. Allan217 both adopted a similar conclusion regarding the proprietary status
for domain names. If domain names are able to receive a legally recognized status as intangible
property rights, landing slots should receive a similar treatment under law. As such, the
following points will argue that landing slots satisfy each criterion enumerated in Kremen.
First, as discussed in the previous section, slots are well-defined interests, like company
stock shares or plots of land, for example. Slots can be defined on paper as a unique time period
to fly a commercial flight in or out of a specific airport. Moreover, these slots are formally
defined and registered before the airport’s designated slot coordinator and entered into official
registries, similar to a title office for land property.
Second, once an airline acquires or is awarded a slot for a season, no other airline may
attempt to fly this slot, as the slot owner has unencumbered rights to fly this unique frequency,
thus meeting the second requirement of exclusive possession. To this effect, the Federal Court
of Appeal of Canada concluded that “[i]t is implicit in this notion of ‘property’ that ‘property’
must have or entail some exclusive right to make a claim against someone else. A general right
to do something that anyone can do, or a right that belongs to everyone, is not the ‘property’ of
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anyone.”218 In Re National Trust Co. and Bouckhuyt et al., the Supreme Court of Canada
asserted that “[t]he notion of ‘property’ imports the right to exclude others from the enjoyment
of, interference with or appropriation of a specific legal right.”219 Slots entitle airlines to exclude
competing airlines from exercising time-specific privileges and thus generating revenue from the
market’s available pool of traveling passengers during that unique timeframe.
Once again, we encounter a key element of property: the right to exclude. When an
airline exercises a landing slot, it prevents another airline from consuming the same frequency at
that precise time. This is because landing slots are like consumable commodities.220 While other
frequencies still exist before and after in relatively close timeframes, an earlier or later takeoff or
landing time might not be as economically enviable or as profitable.221 When a carrier takes off
from an airport with a number of passengers, it has consumed that passenger capacity from
airport A to airport B for that specific timeframe. While landing slots are identical in nature,
each slot possesses an individual identity distinguishable from others due to its time conditions.
The exclusivity of a right has been deemed to be an essential aspect of property, as stated
in Kremen,222 Saulnier,223 and Bouckhuyt.224 Exclusive possession or control and the ability to
legitimately claim title for exclusivity are necessary components to acquire both tangible and
intangible property rights.225 A landing slot is an exclusive right to either take off or land at a
specific airport, where other airlines can be prevented from scheduling flights during that
individual timeframe. Airlines have a legitimate claim to exclusivity over the landing slots they
acquire and subsequently operate. Acquiring and registering a landing slot with a slot
coordinator is like staking a claim to a plot of land at the land registry office. This process
informs other airlines that the specific landing slot belongs to the airline in question and nobody
else. As such, airlines must invest substantial resources to acquire and maintain slot privileges
and their business.
Finally, as discussed supra, an airline will maintain its exclusivity over a slot as long as it
is utilized above 80 percent of the time. As such, an airline can have a legitimate claim and
exclusive interest under law if it acquires the slots from a slot coordinator and meets its
obligations under IATA’s WSG, thus meeting the third requirement in Kremen. In National
Provincial Bank v. Ainsworth, Lord Wilberforce further stated, at that a property right “must be
definable, identifiable by third parties, capable in its nature of assumption by third parties, and
have some degree of permanence or stability.”226 A landing slot also satisfies this definition of
property and should therefore receive the appropriate recognition under law.
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In sum, it is apparent that landing slots possess several fundamental characteristics
necessary to gain recognition as a property right. Since common law does not propose a “onesize-fits-all” requirement for recognizing property rights, it enables us to welcome landing slots
into common law property in harmony with other ancient and more modern rights, which have
all emerged with their own individual particularities. There should therefore be no resistance
from the courts to recognize and protect slot pairs as property rights in the future.
4. Concluding Remarks
Renowned air law scholar H.A. Wassenbergh once stated that, although charging for the
use of airspace might not foster good competition amongst airlines in the long run, it is not
illegal per se and might even be legally and economically justifiable in some cases.227 For the
last century, “airspace” has been exchanged by both the State and airlines as an economic benefit
under various industry practices. Since the mere transit of paying passengers through a parcel of
airspace constitutes a revenue-generating activity, Wassenbergh has advanced the idea that the
economic value of these passengers could be exchanged for payment in the same way as
property.228 While other scholars might argue that international air law prohibits overflight
charges,229 it certainly does not prohibit the sale of landing slots as property. The reality is that
no laws or court decisions officially recognize the existence of this distinct property right yet.
While case law might not recognize their proprietary status, landing slots have certainly evolved
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towards such acknowledgment under the industry’s unique lex mercatoria,230 otherwise referred
to by Brian F. Havel in aviation as lex aviatica.231 Lex aviatica can be defined as:
‘[A]n emerging set of legal norms, procedures, and institutions outside the
state and its institutions,’ but with an important stipulation: states must ultimately
accept and adopt these emerging norms to allow the lex aviatica to move a posse
ad esse. . . . And like the lex mercatoria, this evolving post-national body of law
is multipolar in its origins; there is no single authority or government responsible
for its promulgation, but there are evident signs that some of the world’s most
economically powerful states are actively contributing to its development.232
In other words, lex aviatica is formed by State actions and industry initiatives developed
over time to govern private transactions in civil aviation among airlines (the merchants by
analogy) to override insufficient or inexistent laws.233 Similar to lex aviatica, the property
characteristics of slots emerged over time after States around the world enacted regulations to
mitigate airspace congestion. While it was not the State’s intention to do so, airlines rapidly put
an economic value on these rights and started exchanging slots as property rights – a practice
which was subsequently endorsed by State regulators. The historical significance of this
particular phenomenon is that market forces have outweighed the regulator’s desire not to
consider slots as property rights and have effectively allowed slots to slowly fly into the realm of
common law property rights. The lex aviatica surrounding the recognition of such a property
right is, however, law-in-the-making234 and until a court or legislature recognizes its proprietary
status, this emerging concept will not be binding per se. As one author points out, “the
proprietary status of airport slots shall be contingent on the national laws of each Member
State.”235
While the implied privatization and relegation of the slot treasury to airlines may not be
appealing at first for State regulators and airports, the recognition of a property right would be
advantageous for States, airlines, and airports around the world for several reasons. For
example, recognition could enable government authorities to introduce a new taxation regime for
landing slots, where capital gains generated from slot transactions could be taxed like any other
property right and generate considerable returns, benefiting flight safety and aviation
infrastructure worldwide if invested accordingly. In the case of airports, a more efficient
allocation of landing slots under this regime would likely optimize slot utilization and allow
airports to generate additional user charge revenues under Article 15 of the Chicago
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Convention.236 As for any remaining concerns regarding this implied privatization of the slot
treasury, Peter Haanappel has asserted that a recognized secondary slot market would benefit the
entire industry in the long run, rather than harm airports or States.237
From an airline’s perspective, there would be several practical advantages to consider
slots as property rights. A recognized property right would ensure that “reliable legal rules are in
place to protect such investments against intruding free riders,”238 enhance market efficiency,239
and prevent the potential for the discriminatory allocation of slots.240 In a free and competitive
market, rational self-interested airlines will allocate slots resources more efficiently241 if they
have the underlying guarantee that the privilege they are buying or selling has a recognized legal
title, as “economic theory suggests that in a market free of distortion (including transaction costs)
and where rights are well defined and secure, such a system will deliver economic efficiency.”242
This would have the effect of increasing slot trading between airlines who truly wish to profit
from these frequencies on a regular basis.
Allowing private markets to exchange such property rights would “ensure that the limited
existing slots are used most efficiently”243 and confront grandfather slots with their true
opportunity cost.244 As such, the industry’s invisible hand would likely bring equilibrium to the
existing slot market, as exclusivity, transferability, and universality would encourage the
efficient exchange of slots based on rational wealth maximization. The European Commission
has concluded that a more efficient allocation of slots would enable the industry to take on an
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additional 28 million passengers and generate an added benefit of 5 billion euros between 2015
and 2025.245
From a financing perspective, a protected legal property title would also solidify an
airline’s financial position when putting up slots as collateral with banking institutions. This
would enable airlines around the world to access more financing options and facilitate the growth
of their companies with more operational assets (e.g. the purchase of aircraft). More
importantly, the recognition of a property right would protect airlines having invested millions of
dollars in the acquisition of costly slot pairs from a regulatory taking.246 The risk under which
the current “grey market” operates247 puts airlines at risk of losing their prized investments at the
whim of the regulator’s administrative revocation powers. Legal clarity over the recognition of a
property right would eliminate this uncertainty by guaranteeing that any administrative
revocation would be justly compensated based on the slot’s market value.
Landing slots are now essential for the exploitation of the international air transportation
market.248 The control of the airspace, whether it is by exchanging payments against landing
slots at an airport or flight frequencies over a State’s territory, is now inextricably linked to the
control of the air traffic market.249 Consequently, airspace has gained a tremendous economic
value in the last century, which has contributed to its emergence as a usable resource. Airspace
has become a tradeable commodity found in various forms, such as landing slots or flight
frequencies.250 In this logic, trading landing slots on the commodities market along with oil,
silver, and gold could become a realistic possibility in the not-too-distant future.251
As space exploration continues to develop, we can also imagine how this analysis could
apply to satellite orbits. At the time of this writing, the National Aeronautics and Space
Administration (NASA) listed 7,507 satellites in orbit around the Earth’s atmosphere,252 with
only 1,419 satellites still operational.253 More than 140 new satellites were scheduled to launch
into space between 2015 and 2017,254 among a total of 1150 satellite launches planned between
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2013 and 2022.255 With the increasing congestion of satellites around the Earth’s atmosphere,
we must therefore ask ourselves if this “Space Jam”256 could one day create a legal property
market for satellite orbits. A regulated “orbit slot market” would efficiently organize the Earth’s
atmosphere into designated trajectories, allocated in an orderly fashion on the basis of present
and historic utilization, thus bringing a solution to our chaotic and arbitrary allocation of orbits.
Moreover, regulating orbit “slots” with a “Use-it-or-Lose-it Rule” would be a strong incentive
for States and private entrepreneurs to efficiently utilize the available orbits trajectories by
returning to Earth any unused or obsolete satellites and replacing them with new ones.
In the long run, this would also encourage individuals to clean up the “space junk”
presently surrounding the Earth’s atmosphere.257 The increasing scarcity of available satellite
orbits would inevitably drive their monetary value up to the point of encouraging individuals to
either sell or trade their orbit slots to other individuals truly capable of operating these
trajectories. With approximately 6,000 rogue satellites currently traveling in outer space, market
efficiency and space safety are both key incentives to this idea. Indeed, this would not only
allow market forces to evenly distribute satellite orbits as property rights, it would also reduce
space debris and make space exploration safer in the long run. The reality of law is that
whenever our society and technology evolve, the scarcity of emerging economic resources will
always push our legal system toward the recognition and protection of new property rights.
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